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FI NAL ORDER

Adm ni strative Law Judge (ALJ) Daniel Manry conducted the
adm ni strative hearing in this proceeding on February 9, 2005,
in Sarasota, Florida, on behalf of the Division of
Adm ni strative Hearings (DQAH).
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STATEMENT OF THE | SSUES

The issues for determi nation are whether Petitioner is
entitled to a reasonable attorney's fee, pursuant to
Section 57.105, Florida Statutes (2004), for tine required to
respond to an allegedly frivolous notion, and, if so, in what
anmount .

PRELI M NARY STATEMENT

On Cctober 25, 2004, Petitioner filed an Anended Conpl ai nt
agai nst Respondent, Dixie Gowers, Inc. (Dixie Gowers), with
t he Departnent of Agriculture and Consuner Services
(Departnent). Dixie Gowers requested an adm ni strative
hearing, and the Departnent referred the natter to DOAH to
conduct the hearing.

At the hearing, Petitioner testified and submtted two
exhibits for adm ssion into evidence. D xie Gowers called two
Wi tnesses and submitted no exhibits. Respondent, United States
Fidelity and Guaranty Conpany (USF&G, called no w tnesses and
subm tted one exhibit.

The identity of the witnesses and exhibits, and the ruling

regardi ng each, are reported in the two-volunme Transcript of the



proceeding filed with DOAH on February 28, 2005. None of the
parties has yet filed a proposed recommended order (PRO).

On March 17, 2005, the parties filed a Joint Mtion for
Enl argenent of Tinme to file PROs. The parties requested the ALJ
to permt the parties to file PROs ten days after the ALJ issues
an order on the notion for reconmended order of dism ssal that
USF&G entered on the record at the conclusion of the hearing.

By order dated March 18, 2005, the ALJ granted the Joint Mdtion
for Enlargenment of Tine.

The parties filed | egal nmenoranda addressing the notion for
recomended order of dismssal. Petitioner alleges, in relevant
part, that the recommended order of dismssal is frivolous and
seeks attorney fees and costs related to the notion for
recommended order of dismssal. This Final Order addresses the
notion for attorney fees and costs because an order concerning a
notion for an attorney fee nust be in the formof a final order.
§ 57.105(5), Fla. Stat. (2004).

FI NDI NGS OF FACT

1. During the admnistrative hearing, counsel for
Petitioner stated that the basis for recovery fromD xie Gowers
does not rest on an alleged breach of contract. Rather,
Petitioner asserted that the recovery is based, in rel evant

part, on an alleged failure of Dixie Gowers to maintain records



required in Subsection 604.22(1), Florida Statutes (2003) (the
recor d- keepi ng requirenent).

2. Counsel for USF&G entered an ore tenus notion to
di sm ss that sought, in relevant part, to dism ss any proceedi ng
based on an all eged violation of the record-keeping requirenent.
The ALJ deened the notion to dismss to be a notion for
recommended order of dism ssal and reserved ruling.

3. USF&G filed its | egal menorandum in support of the
notion for recommended order of dismssal on March 8, 2005.
Petitioner filed | egal nenoranda on March 16 and 17, 2005. The
| egal nmenorandum filed on March 17 included a notion for
attorney's fees and costs.

4. The record- keeping requirenment generally requires a
i censee such as Dixie G owers to maintain records for each
transaction and nmakes it a m sdeneanor to fail to do so.

8§ 604.22(1)(a), Fla. Stat. (2003). The record-keeping

requi rement does not authorize an adm nistrative hearing
concerning an alleged failure to maintain records. Nor does the
recor d- keepi ng requi renent authorize an ALJ to enforce the

requi renent.

5. Neither |egal nenorandum from Petitioner asserts
jurisdiction under the record-keeping requirenent. Nor do the
| egal nmenoranda refer to the record-keeping requirenent.

Rat her, the | egal nenoranda assert that Petitioner is entitled



to a hearing pursuant to Subsection 604.21(6), Florida Statutes
(2003) .

6. Subsection 604.21(6), Florida Statutes (2003)
aut hori zes an adm nistrative hearing conducted pursuant to
Chapter 120, Florida Statutes, for the purpose of resolving
i ssues concerning a conplaint for damages authorized in
Section 604.21, Florida Statutes (the hearing requirenent). The
heari ng requirenent authorizes a hearing for any person "whose
material interest is affected by a proceeding pursuant to this
section. . . ." (enphasis supplied)

7. The reference to "this section” in the hearing
requi renent refers to Section 604.21, Florida Statutes (2003).
The reference does not authorize an adm ni strative hearing
concerning the record-keeping requirenent.

8. Petitioner knew or should have known that the
proceedi ng was not based on the record-keeping requirenent and
that the then-existing law did not support Petitioner's
argunment. |In response to the notion for reconmended order of
di sm ssal of any proceedi ng based on the record- keepi ng
requi renent, Petitioner asserts that the notion for recommended
order of dismssal is frivolous because Petitioner is entitled

to a hearing on danages pursuant to the hearing requirenent.



CONCLUSI ONS OF LAW

9. DOAH has jurisdiction over the parties and the subject
matter in this proceeding. 88 57.105(5), 604.21(6), 120.569,
and 120.57(1), Fla. Stat. (2004). DQOAH provi ded adequate notice
of the adm nistrative hearing.

10. The notion for recommended order of dism ssal of any
proceedi ng based on the record-keeping requirenent is granted in
a separate order entered on the sanme date as this Final O der
The ALJ has no statutory authority to conduct an adm nistrative
heari ng based on the record- keeping requirenent.

11. The notion for an award of attorney fees and costs
incurred in addressing the notion for recomended order of
di sm ssal based on the record-keeping requirenment is denied.
USF&G is the prevailing party on the notion for recommended
order of dism ssal of a proceeding based on the record-keeping
requirenent. Petitioner knew or should have known that the
claimof jurisdiction based on the record-keepi ng requirenent,
as well as the relevancy of evidence intended to show that Dixie
Growers did not conply with the record-keeping requirenent, was
not supported by the then-existing law. 8§ 57.105(1)(b), Fla.
Stat. (2004).

12. The notion for recommended order of dism ssal based on
t he record-keeping requi renent does not dispose of the

under | yi ng proceedi ng. The underlying proceeding is not



conducted pursuant to the record-keeping requirenment. Rather,
t he underlying proceeding is conducted pursuant to the hearing

requirenment. Cf. Wod v. Price, 546 So. 2d 88 (Fla. 2d DCA

1989); Ruppel v. Qulf Wnds Apartnents, Inc., 508 So. 2d 534

(Fla. 2d DCA 1987) (each holding that a party is not entitled to
an attorney fee for responding to a notion to dism ss that does
not di spose of the case).

13. The remai ning portion of the notion for recomrended
order of dismssal is denied in the separate order issued on the
sane date as this order. The notion is based, in relevant part,
on the alleged failure of Petitioner to:

establish any sort of contract, any

breach of contract, and . . . to present any
evi dence what soever supporting his claimfor
damages.

Post - Hearing Brief In Support of Respondent, United
States Fidelity & Guaranty Conpany's Motion for
Recommended Or der of Disnmi ssal, page 2, para. 3.

14. The argunent in the foregoing paragraph addresses the
merits of the underlying proceeding and the sufficiency of the
evidence. USF&G cited no legal authority for the ALJ to di spose
of the nmerits of the case in any nmanner other than in a
recommended order disposing of the nerits of the conplaint.

ORDER

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is



ORDERED that the claimfor attorney fees and costs is
denied. That part of the notion for recommended order of
di sm ssal that seeks to dism ss a proceedi ng based on the
record- keeping requirenment is granted. That part of the notion
for recommended order of dism ssal that addresses the nerits of
t he underlying proceeding is denied. The ALJ retains
jurisdiction over the underlying proceeding. The parties shal
file their PROs addressing the nerits of the underlying
proceedi ng no later than April 18, 2005.

DONE AND ORDERED this 4th day of April, 2005, in

Tal | ahassee, Leon County, Flori da.

DANI EL MANRY

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

ww. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 4th day of April, 2005.
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Charl es Lawt on

D xie Gowers, Inc.

Post OFfice Box 1686

Plant City, Florida 33564-1686

Ty G Thonpson, Esquire
MIIs Paskert Divers P.A
100 North Tanpa Street
Sui te 2010

Tanpa, Florida 33602

Katy L. Koestner, Esquire
Meuers Law Firm P.L.
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Richard D. Tritschler, General Counse
Department of Agriculture and Consuner Services
The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810

Honor abl e Charles H Bronson

Comm ssi oner of Agriculture

Department of Agriculture and Consuner Services
The Capitol, Plaza Level 10

Tal | ahassee, Florida 32399-0810



NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original Notice of Appeal with the agency clerk of
the Division of Adm nistrative Hearings and a copy, acconpani ed
by filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal nust be filed within 30 days of rendition of the order to
be revi ewed.
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